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PUBLIC HEALTH BILL 2014 
PUBLIC HEALTH (CONSEQUENTIAL PROVISIONS) BILL 2014 

Second Reading — Cognate Debate 
Resumed from 28 June. 
HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [2.49 pm]: I will continue with my 
speech in the cognate debate on the Public Health Bill 2014 and Public Health (Consequential Provisions) Bill 
2014. I had been making the point that the explanatory memorandum tells us that although this clause has 
provisions on binding the Crown, the bill does not recognise enforcement action on the Crown. This means that the 
Crown cannot be prosecuted or issued with an enforcement order under part 14 of the bill. It is astonishing that in 
2016 we find ourselves in the position of bringing in a modern, refreshed and responsive public health legislative 
framework, but we are not prepared to hold the government to account and deliver. Essentially, the decision has 
been made that it is too hard and that we are unlikely to achieve the same standards in remote Indigenous 
communities—in particular, with things such as safe drinking water—that can be achieved in other parts of 
Western Australia. We moved an amendment in the Assembly to ensure that the Crown was bound by the 
provisions of this bill. I understand that an amendment in those terms may well be moved in this place. I indicate 
that if it is, then, as we did in the Assembly, we will support it because of the reasons I have already outlined. 
I draw the attention of members to the Auditor General’s report titled “Delivering Essential Services to Remote 
Aboriginal Communities”, and the provision of services to Indigenous communities in particular around water, 
sewerage and infectious diseases, which really goes to the core of what the public health legislation is about. In 
2016, we ought to be able to hold ourselves to account, and it is for those reasons that the Crown ought to be bound. 
I want to raise a couple of issues about the detail of the bill, and I ask that the minister with responsibility for this 
bill to turn her mind to these in her reply to the second reading. Part 5 of the Public Health Bill refers to the 
public health plan. Clause 43 references the publication of the state public health plans, and clause 45 refers to 
the local public health plans. In the local government provisions, there is no requirement for local government to 
report back to the state against its local public health plan even though clause 45(2) states — 

A local public health plan must be consistent with the State public health plan. 
There is no way of determining whether that is the case or not because that plan does not go anywhere. I ask the 
minister to provide us with the reason for that. It is important enough that we mention and require local 
government to establish local public health plans, so why will we not hold them to account? Clause 45 states — 

(4) A local public health plan must — 
(a) identify the public health needs of the local government district; and 
(b) include an examination of data relating to health status and health determinants … 
(c) establish objectives and policy priorities for — 

(i) the promotion, improvement and protection of public health … and 
(ii) the development and delivery of public health … in the … district; 
and 

(d) identify how, based on available evidence, the objectives and policy priorities … are proposed 
to be achieved; and 

(e) describe how the local government proposes to work with the Chief Health Officer and other 
bodies undertaking … to achieve the objectives … and 

(f) include a strategic framework for the identification, evaluation and management of public 
health risks … and any other matters … 
(i) that the local government considers appropriate … 
… 

(g) include a report, in accordance with the regulations, on the performance by the local 
government of its functions under this Act. 

(5) A local government must review its local public health plan each year and may amend or replace it 
at any time. 

However, there are no provisions in that clause for anybody in the state to determine whether or not the local 
area has in fact met those objectives because the report is not required to be provided to the state. 
Clause 46 talks about the publication of current local public health plans and says that it must be made publicly 
available without charge, but it does not say what happens to the report other than—the language of the day used 
to be that it sits on a shelf somewhere—that now it will sit on a website somewhere and will probably not be 
physically produced. We can do better than that. It is important that this state take account of that to track trends 
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and determine whether things are being identified in those local public health plans that are of such a nature that 
the state needs to address them in a more consistent way. I am interested in how the Department of Health will 
track these reports and how it will take note of trends and consistencies and inconsistencies so that the outcome 
is the better management of public health risk. 
I will skip back a few clauses in the Public Health Bill. Clause 43 refers to state public health plans. Given that 
some local governments have already resourced and started to develop their own local government plans and that 
the state has not yet done its own plan, how on earth will the state ensure that local government authorities are 
meeting the provisions set out further on in clause 45(2) of the bill that say the local government health plans 
must be consistent with the state government health plans? I have been advised that about 15 local government 
authorities have already adopted local government health plans, and I ask the minister to confirm this if she is 
able to. They include the City of Perth, the City of Vincent and the City of Albany and about another 12 local 
government authorities. I commend them for doing that. It is good work on their part and they are being 
proactive. However, this bill requires that local government health plans are consistent with the state plan. There 
is no state public health plan yet, so I ask the minister: what does the state intend to do once it has its own state 
public health plan to ascertain that the plans of local government authorities that are already ahead of the game 
and indeed well ahead of the state are consistent with the state’s plan? 
This is important legislation. Despite the fact that I have some questions about this bill—the binding of the Crown 
is an important provision—and that some members may well support an amendment, although I can generally read 
the numbers in the house and I suspect that it will not succeed, this is still important legislation that is long overdue. 
The Public Health Advocacy Institute of Western Australia published a document that states — 

Why Western Australia needs a new Health Act — Top 10 reasons 
1. The current Act was gazette on 16 February 1911 — we are now in 2011! 

That is how long ago the Public Health Advocacy Institute wrote this document. It continues — 
2. It has been amended 112 times. 
3. The Health Act reflects a narrow definition of health rather that the modern approach adopted 

by WHO. 
4. The existing Health Act is inflexible, is not outcomes based and lacks the opportunities for 

shared goals with local governments, other government agencies, NGOs and communities. 
5. The Act is a traditional command and control approach, which is an out-dated process 
6. The current Act was developed as a front line response to public health and was in its day, 

effective in capturing “nuisance” issues such as insanitary earth closets, open manure pits and 
venereal disease — but times and priorities have changed. 

7. The current Act is unable to provide adequate responses to new and emerging environmental 
and public health threats including epidemics and bioterrorism threats. 

8. The Act contains over 400 sections and continues to provide provisions for offensive trades, 
animal produce, drugs, medicines, disinfectants, therapeutic substances and pesticides, child 
health and mortality committees.  

9. The current Act exempts the Crown from the operation of the legislation, meaning it does not 
apply to Indigenous communities. 

Unfortunately, unless the government changes its mind and accepts to be bound, that will continue. The 
document continues — 

10. The current Act has been ineffective in tackling and addressing Aboriginal environmental 
health issues. 

For those reasons, the Public Health Advocacy Institute of Western Australia says we should support this 
legislation. The legislation has been greatly anticipated by the sector, and I know it is looking forward to it. 

I have had two other issues identified to me—I might have flagged one of them in my comments yesterday—and 
I ask the minister to provide a response to them in her second reading reply. For what reason is the qualification 
for Chief Health Officer limited to a medical qualification? Was consideration given not to excluding a medical 
qualification, but perhaps accepting other broader public health qualifications? Also, what resources have been 
provided for developing the state health plan? The consultation component is important, and what assistance, if 
any, is the state proposing to give local government authorities to conduct that work? I stated before that 
a number of local government authorities have already started that work and are ahead of the game in producing 
their own plans. Certainly for what I would describe as the medium-to-large local government authorities, 
putting together that plan is consistent with the work they already do. But for many others—there are an awful 
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lot; at least another 100 or so local government authorities—that are smaller, with less resources and smaller 
economies of scale, I wonder whether they will have the resources to do the level of consultation in their 
communities. Many of those smaller local government authorities—smaller in terms of resources—are huge in 
terms of the geographic area they need to cover. The capacity to do proper consultation in those areas is harder 
and more expensive. 

With those comments, I note that the sector is excited about the risk management approach set out in this 
legislation. As I have said, the legislation is long overdue and we will be supporting it. 

HON AMBER-JADE SANDERSON (East Metropolitan) [3.02 pm]: I rise to make my contribution to the 
cognate debate on the Public Health Bill 2014 and the Public Health (Consequential Provisions) Bill 2014, and 
to put a few comments on the record. 

As indicated by the lead speaker—the Leader of the Opposition in this house, Hon Sue Ellery—we will support 
these long overdue bills, but there are some issues and omissions that we wish to put on the record. The 
Public Health Bill 2014 is long overdue and will update the Health Act 1911 and set the parameters and 
framework for the conditions under which we live. On the surface it may look a purely administrative-type bill, 
but it will set the fundamental living conditions of all Western Australians. We are very glad that this incredibly 
important piece of legislation has reached this place. It has taken since, I think, the 1990s, and six or seven health 
ministers have been involved in the review of this act. It has been back and forth to various departments and hit 
various hurdles, and in that respect I congratulate the government for getting it to this place because it has been 
a long time coming. 

In this day and age public health is probably taken for granted; it certainly is in Western Australia. We enjoy 
sanitary living conditions that many countries around the world dream of and are still very much in the process 
of developing. Public sanitation has been viewed as, and is understood to be, incredibly important to community 
health for many, many years. Some of the first indications of that were from around 460 BC, when, during the 
time of the Greek physician Hippocrates, hygiene became known as a branch of medicine dedicated to the art of 
health. The Greeks were onto it, and the Romans understood the importance of clean, fresh running water 
without having scientific evidence to demonstrate that diseases could be carried by water. Ancient Rome 
provided its inhabitants with fresh running water, which was piped directly into the homes of the wealthy and 
public fountains and baths. This greatly improved domestic sanitation and the adequate disposal of sewage. From 
200 to 100 BC the Yellow Emperor’s treatise on internal medicine in Ancient China reported — 

“It is more important to prevent illness than to cure the illness when it has arisen” 
In China, clean water was known to be important in disease prevention, so wells were covered, devices were 
used to filter water, and the sanitary police, as they were called, removed all animal and human corpses from 
waterways and buried all bodies found on land. 

Hon Sue Ellery: Good idea! 

Hon AMBER-JADE SANDERSON: That was an excellent idea! Even without the science we rely on today, 
they understood the connection between rotting corpses and the potential for disease. 

In Japan in the 1600s and 1700s, human waste was minimised and collected for use as crop fertiliser, and sewage 
was not discharged to rivers, minimising pollution of waterways. 

I turn to what was, I guess, the genesis of this bill. In the 1800s England’s population increased rapidly, but the 
number of toilets did not. Most human waste made its way into cesspools, dungheaps, cellars or the street. Waste 
and garbage made its way into rivers, polluting the water and giving rise to foul odours. In 1842, public health 
reformer Sir Edwin Chadwick published, in his report titled “The Sanitary Conditions of the Labouring 
Population” — 

“only two or three public privies…for the great bulk of the inhabitants” 

“the whole area of the cellars of both houses were full of night soil … 

“a square court…occupied entirely as a dung receptacle of the most disgusting kind” 

“The most disgusting kind”! 

Hon Sue Ellery: As opposed to slightly disgusting! 

Hon AMBER-JADE SANDERSON: Yes, a less disgusting dung receptacle! 

The report continued — 

“a dunghill in one street...is never removed...the malarious moisture oozes through the wall, and runs 
over the pavement” 
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That is a pretty graphic description of what it was like to live in London or any major English city in the 1800s. 

In the United Kingdom in 1848 the Public Health Act was instituted, followed by the Sanitary Act 1866 that 
made local authorities responsible for sanitary regulation including sewage disposal, water supply and housing 
density and occupancy, and it introduced penalties for persons suffering from dangerous infectious diseases. 

Records exist of communications from the Governors of Australian states back to the United Kingdom that 
indicate the need for blankets and assistance to keep the colony sanitary because of the heat and outbreak of 
diseases. It is not surprising that in 1911 the Western Australian Health Act was assented to. A lot of that was 
based around, obviously, general public health, and the living conditions of working people and the poorer 
people in the community, to try to minimise the kinds of diseases they were exposed to because of their very 
poor living conditions. The act is a piece of history, and it is hard to believe we have functioned under the act in 
modern times after reading some of its content as outlined in the second reading speech, which reads — 

… to require the master of any ship to report “any illness of a suspicious kind, or any infectious or 
contagious disease, or any complaint attended with eruption or eruptive symptoms”; — 

And, this is my favourite — 

to prohibit “any person who is in a verminous condition” from entering any public vehicle; … 

The second reading speech also states — 

There are also provisions to regulate offensive trades such as bone mills, knackeries, gut scraping and 
blood drying establishments; to require the keeper of lodging houses to report deaths to the nearest 
coroner; … 

It is an incredibly outdated act; there is no doubt about that. It is important that we are operating under a more 
modern framework, given the very different kinds of health challenges that we see now. I will talk a bit about 
those later. 

According to the explanatory memorandum, the key features of the Public Health Bill 2014, as opposed to the 
previous act, is that it is a risk-based framework rather than a prescriptive regulation. Whereas the previous act 
specifically identified particular viruses, illnesses and diseases, this bill is more about emerging risks to public 
health that are not captured and therefore limit the capacity of the Department of Health and local governments 
to take immediate action to protect and promote public health. That is all a good thing. The bill allows for the 
appropriate management of known and emerging risks to health. In recent years we have seen severe acute 
respiratory syndrome and Ebola, and it is important that the government has a legislative framework to manage 
any of those types of risks appropriately. 

I will come back to the binding of the Crown, because that is obviously a point that the opposition wishes to 
raise. The legislation provides an administrative framework for the continuation of longstanding agreements in 
which public health is shared between the state and local governments. The Chief Health Officer is also 
designated to authorise people to carry out a lot of those functions relating to notifiable infectious diseases. The 
bill provides a more modern framework for dealing with infectious diseases and to control the spread of 
infectious diseases whilst balancing the rights of the individual versus the more coercive powers that the state 
may have to contain or manage an infectious outbreak. As I have said, that is important when we have seen 
influenza pandemics, Ebola and SARS emerging over the last few years. 

The health plans are certainly an important part of this legislation and have been supported by various health 
advocacy groups. State and local governments are required to prepare plans. It has been a longstanding criticism 
of the existing legislation that it is rather reactive, rather than planning for the future and for planning to improve 
health outcomes. What I find disappointing around this part of the bill—I am sure there may be other more 
appropriate parts to put it—is this would be an important and appropriate part of the bill to indicate some of 
those social indicators of health outcomes and how the legislative framework will support managing those social 
indicators. There is obviously a very strong link between poverty and poor health outcomes. That was very 
clearly identified earlier this century and that is certainly lacking in this bill. 

The Public Health Advocacy Institute of Western Australia, a strong advocate for public health legislation, is 
generally supportive of this bill, but it does have some concerns. It supports retaining the local government 
public health planning provisions. A public health plan is a comprehensive set of proposed activities that informs 
the way in which public health is managed within a local government and also provides an avenue of 
communication to the community. In general terms, a public health plan will identify the health and wellbeing 
needs of a community and establish priorities and strategies for a three-year period. It will also provide 
a framework for an integrated and collaborative approach that will support and enhance the community’s ability 
to lead healthy, productive and rewarding lives. This would be an appropriate place to outline some of the 
legislative framework in dealing with obesity, alcoholism and smoking. Under this government we have gone 
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backwards with public health campaigns, particularly with what we have seen it do to Healthway. The 
government turned Healthway from a fearless public advocate that was able to take over sports sponsorship, 
remove alcohol from sports sponsorships and look at the impact of junk food and junk food advertising on sport 
and kids, to a body that is now entirely accountable to the government for its existence. That is a backward step 
in health advocacy and a major failing of this government. When we consider the level of alcoholism and obesity 
and smoking and the impact and cost that it has on our primary health care, we can see that an investment in this 
space is critical for the community and for the ongoing budget. In the other place, Roger Cook asked the very 
valid question about why the government has not responded so fully to the liquor review report, and why, for 
instance, we are not looking at controlled purchase orders, which the police have consistently requested. None of 
that is in this bill. They are now the major public health challenges that we see in this century. That is what we 
face in this century, but they are completely missing from this bill, which is a great shame. 

I want to go to the clauses relating to the binding of the Crown, and I will expose my naivety here. In researching 
this bill I learned that the government is not bound by its own legislation. I found that quite surprising. I am not 
a lawyer and I do not have a background in law. I had made the incorrect assumption that when legislation is 
passed, everyone is bound by it; however, the government is not. The government can pass legislation and bind 
other entities and bodies and individuals, but not itself, which in terms of the provision of government services, 
seems a pointless exercise. The futility of that is quite stark. I was a little shocked to find that there is no binding 
of the Crown in terms of the provision of these services and that there is no real recourse. I understand that there 
is a long history of discussion around this amongst the Department of Health and other departments and that 
Treasury was the biggest block towards actually binding the Crown and that being enforceable, because of the 
potential cost of what that may bring to the state. In fact, one of the exemptions listed in the legislation is 
actually around financial reasons. 

The binding of the Crown is important for a number of reasons, because it makes the government accountable to 
the people for its own legislation, for a start; everyone else is required to follow the rule of law. It is critically 
important also for those Aboriginal and other communities that rely on the provision of very basic services that 
we take for granted. I will quote Professor Ted Wilkes, the professor of public health at Curtin University, who 
is a strong advocate for Aboriginal health outcomes. When it appeared that the Public Health Bill was to come 
before the Parliament in 2012, that the new legislation would be helpful in binding the Crown and addressing the 
huge level of health inequity in Aboriginal communities, he said that services such as sewerage, rubbish 
collection and water supply in Indigenous communities were not up to scratch and that sewerage systems left 
a fair bit to be desired, to be honest. He said they have had situations in which water mains and pipes were 
buried too shallow, so they are ruined after a few cars and trucks go over them. The infrastructure just is not 
there. The new bill will include a clause to bind the Crown, meaning those communities will have to meet the 
same standards as everywhere else. Professor Wilkes says it is long overdue. He also went on to say that they 
were told before that nothing could be done when they complained about these facilities. He said that if there are 
protocols in place, community leaders will have the confidence and knowledge to take issues such as the lack of 
sewerage to government and demand action, because it gives residents more security and lifts environmental and 
health standards for the next generation. We saw that the Auditor General’s report in May last year was damning 
about the provision of those services to those remote communities because people living in those communities 
do not have access to basic sewerage or clean water. Despite the health conditions of that community being in 
clear breach of the Health Act 1911, the community was completely incapable of bringing any legal action to 
ensure that the situation was remedied. They are completely helpless when it comes to remedying their very 
basic living conditions. Some of their living conditions are reminiscent of conditions that existed in England and 
in this country in the 1800s because they do not have basic access to those kinds of services. The bill before us 
now is not nearly as strong as the bill that was proposed to come before us in 2012. The government has watered 
down the provisions that bind the Crown and it includes a long list of exemptions. I immediately make a link to 
basic living standards for Aboriginal communities. If it has been understood since 400 BC that basic sanitation 
and living standards are important to the entire community’s health, why can we not understand how important 
that is for Aboriginal communities now? Why is it so hard to make that link? I immediately make the link to 
Closing the Gap and think that if the government is not responsible and the government does not have to be 
accountable for meeting its very own basic requirements to its citizens, no wonder we are not closing the gap in 
Aboriginal communities. It is no wonder that progress is not being made in literacy, employment and health 
outcomes when the most basic living conditions are not being provided by this government and there is no 
accountability for meeting those conditions. 

In the last two years we have seen very disappointing outcomes in Closing the Gap. Prime Ministers 
Tony Abbott and Malcolm Turnbull have the ignominious honour, if we can call it that, of delivering the 2015 
and 2016 reports to Parliament and having to admit that the nation is not on track. In 2015 Tony Abbott 
expressed his profound disappointment with the nation’s effort in lifting Indigenous Australians out of 
disadvantage. Despite considerable investment, the nation is not on track to meet half its committed targets and 

 [5] 



Extract from Hansard 
[COUNCIL — Wednesday, 29 June 2016] 

 p4231c-4241a 
Hon Sue Ellery; Hon Amber-Jade Sanderson; Hon Lynn MacLaren; Hon Donna Faragher 

has already failed to meet another. Limited progress has been made in bridging the gap for life expectancy 
between Indigenous and non-Indigenous Australians within a generation and there has been no progress on 
curbing external causes of death such as suicide. Diabetes remains a shocking cause of chronic health problems 
and death. There has been no improvement in primary school–age reading and numeracy standards and 
employment continues to decline. The push to ensure that 95 per cent of Indigenous four-year-olds in remote 
Australia have access to early childhood education in 2013 has failed, and only 85 per cent are enrolled in 
schools. By 2016 it was not any better. We are not on track to meet life expectancy targets, we are on track to 
meet child mortality and we are not on track to meet employment targets. There are new targets for early 
education. We are not on track to meet basic literacy targets. We are not on track to meet attendance, but we are 
on track to meet the 12-year attainment targets. It does not surprise me that we are finding it so difficult to meet 
those targets when the government is not accountable. This is a mechanism that the government has at its 
disposal to make itself accountable for closing the gap in Aboriginal communities, with the very basic provision 
of services. 

As I have outlined, the opposition supports this bill. There are some significant omissions and questions to be 
asked, which I am sure will be canvassed during the committee stage. I am pleased that the legislation is here, 
but I think it is an enormous missed opportunity for the government to make real strides and for making the 
government accountable for its own provision of services into remote communities. 

HON LYNN MacLAREN (South Metropolitan) [3.24 pm]: I rise on behalf of the Greens to support the bill 
although I flag that we have an amendment that will be circulated anytime now. The Public Health Bill 2014 will 
provide a modern, flexible and proactive risk-based framework for the regulation of public health in 
Western Australia. It is supported by the Public Health (Consequential Provisions) Bill 2014, which we are 
dealing with cognately. It provides for consequential amendments to the Health Act 1911 and a range of other 
acts. 

I listened intently to the second reading contributions of the two speakers before me and I agree wholeheartedly 
with their comments. This bill is, of course, long overdue. However, when we look at how this bill has been 
arrived at, I think we can commend the government for its hard work and its thorough consultation in that regard. 
This has been a very important piece of work, and by going about it in the way that it has, it has been really one 
of the golden standards in developing legislation for Parliament. I also thought it was very important that the 
other place took the legislation offline into the Legislation Committee to look at it in more detail. That 
committee identified some controversial issues and came up with some good amendments. It is a good thing 
when a bill like this comes to the house of review after having been so well thought out and after being run 
through and thoroughly consulted on. In my consultations with the community and public health advocates 
I have found that this has been a really good step forward. In fact, it has been hard to find anything to pick on it 
for. There are some problems with it, but my point is that we have a very comprehensive and well-supported 
piece of amending legislation for our public health system. 

When we look at the Greens’ policy in this regard, it is delightful to see that things we identified from our 
position as a progressive political party will be implemented in this legislation, so I want to thank the minister 
and everyone who has been involved to this stage for getting this bill to us in the form it is. 

As members have done, I will briefly outline the elements of the bill. I thank the minister for the briefing. The 
bill contains higher penalties. Let me get a bit more organised. Firstly, I am going to talk about the parts of the 
bill, which include five principles that the bill has regard to. I will start from this approach because I want to 
outline why we think the bill is good. We think it is good because it is founded on these five principles. They are 
the sustainability principle, the precautionary principle, the principle of proportionality, the principle of 
intergenerational equity and the principle relating to local government, which some members have raised issues 
about. We have analysed a lot of bills in our time and it is important that this legislation has this foundation of 
principles so that we can mark whether it is achieving those high principles. That is why I wanted to raise this in 
the debate and say that that is a benefit of this bill. 

The object of the bill—to promote health and wellbeing—is important. We are actually legislating for that 
wellbeing concept, which until now has not really occurred but which is an important modern concept of 
health. Another object of the bill is the prevention of disease, injury and disability, so putting emphasis on 
prevention. The protection of individuals and their communities from the risks to health acknowledges that 
communities and the health of our communities play a key role in our individual health. It also encourages 
communities and individuals to plan for, create and maintain a healthy environment. That really will be 
reiterated when we look at the amendments I have on the supplementary notice paper. To inform the 
community about risks to health, to establish responsibility for the administration of powers in the act and to 
reduce the inequalities in public health in disadvantaged communities is really important. When we talk 
about the enforcement of this bill’s provisions, we really have to come back to the objects of the act. Is it 
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really achieving the objects of the act if it does not reduce those inequalities in public health in 
disadvantaged communities? 

Each member has already spoken about binding the Crown, and I am sure it is something we will go over in 
detail. The important thing is that the Crown is bound but it cannot be prosecuted or issued with an enforcement 
order. There were a whole bunch of exclusion clauses. It can be bound, theoretically, but when we get down to 
the nuts and bolts, we cannot really enforce the rules of the bill on this. I can certainly empathise with 
Hon Amber-Jade Sanderson because, not being a lawyer either, I had to get my head around what it meant to 
bind the Crown. That came up quite a bit in the inquiry that we recently had into the RSPCA in relation to the 
Department of Agriculture and Food Western Australia. It originally came up in my work as an activist when we 
tried to update the Animal Welfare Act 2002. Binding the Crown was an important thing that we wanted to get in 
there really badly. Obviously, that is still controversial today. Again, it has come up here as a principle, which is 
very difficult to legislate for. 

I turn to the other parts of the bill: part 3, “General public health duty”; part 4, “Serious public health risks and 
material public health risks”; part 5, “Public health plans”; part 6, “Public health policies”; part 7, “Public health 
assessments”; part 8, “Registration and licensing”; part 9, “Notifiable infectious diseases and related conditions”; 
part 10, “Non-infectious diseases and physical or functional abnormalities”; part 11, “Serious public health 
incident powers”, part 12, “Public health emergencies”; part 13, “Compensation and insurance”; part 14, 
“Improvement notices and enforcement orders”; part 15, “Inquiries”; part 16, “Powers of entry, inspection and 
seizure”; part 17, “Crown exemptions”, which is the bit that I aim to remove from the bill; part 18, 
“Liability, evidentiary and procedural provisions”; and then there are some transitional and savings provisions. 
I went through those parts of the bill to let people know the incredible comprehensive nature of it. When we get 
past this second reading debate and start focusing on the one or two issues of contention, it is important to 
recognise that they are really just a couple of parts of the overall very comprehensive modern framework of 
public health. Let us not lose sight of the fact that when we focus on these controversial subjects, we are not 
criticising the entire bill. 

The bill should serve to represent an improvement in the delivery of essential services to Aboriginal people 
living in remote communities. There is clearly a pressing need to do things better. As we are all aware, many 
Aboriginal people currently do not have access to basic services such as potable drinking water. Many 
workaround solutions have developed that would defy belief. I have been told, for example, that at 
Pandanus Park near Derby, water has to be flown in and, because of the restricted quantities, only children 
are able to access this clean water. Constituents have also brought to my attention issues such as 
environmental health officers not having the authority to undertake even the most minor repairs, such as 
changing a washer in a tap. Instead, costly plumbers must be brought in, which is of course very inefficient. 
The follow-on effects of people not having the most essential needs met can lead to lifelong chronic 
conditions. For example, rheumatic heart disease can be caused by environmental factors and, once 
contracted, it may never resolve. 

I will just bring members’ attention to yesterday’s ABC online story about high nitrate levels in some WA water 
supplies which could cause kidney disease. This is at the forefront of research into kidney disease. It is important 
to the Public Health Bill when we look at the costs associated with treatment of kidney disease and the terrible 
effects that it has on people. One constituent that I know a little is undergoing dialysis for kidney disease. She is 
an Aboriginal woman who not only is suffering herself, with her inability to live life and do the things that we 
take for granted, but also has that constant feeling of being locked into the medical system. That is the social toll 
of having to undergo treatment once one has contracted a disease. 

The important thing to bear in mind in this debate is the cost of treatment. When we look at the cost of 
eliminating the cause of kidney disease, are we really factoring in the cost of treatment to individuals and the 
cost to them and our society of people contracting these diseases long into the future and even today? The cost of 
disease and public health, particularly kidney disease, in our remote communities, has been insanely high. It has 
been heartbreakingly high. We need to factor that in when we look at how much it might cost to stop that 
happening. Yesterday’s online article just reminds us—there will be more and more research into this—that one 
of the causes of kidney disease may be the elevated levels of nitrates in the drinking water of some towns. The 
article states — 

Dr Christine Jeffries-Stokes was a chief investigator for the Western Desert Kidney Health Project 
which looked at five Indigenous communities and five towns in WA’s Goldfields and Western Desert 
regions. 

The study of more than 1,000 people over three years aimed to determine the prevalence of type 2 
diabetes and end-stage renal disease. 
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Just over one third of Aboriginal participants and a quarter of non-Aboriginal residents tested had an 
elevated albumin-creatinine ratio in their urine which indicated kidney damage. 

Dr Jeffries-Stokes said the results were surprising. 

“We found that the risk factors for kidney disease and diabetes, that is protein leaking into your urine, 
blood in your urine, blood pressure problems and the early signs of diabetes, were actually a problem 
for everybody, much more common in the non-Aboriginal community than we expected,” she said. 

“Which suggested that environmental factors or exposures probably were more significant than we had 
thought. 

That article was posted yesterday on the ABC. I will repost it on my Facebook page if anybody else wants to 
read the details of it and wants easy access to it. But of course this problem is not new. What is new is more and 
more detail about it and the higher visibility of contaminated water supplies in Indigenous communities. 

I have two more articles, one from ABC news, headed “WA Government urged to fix contaminated water 
supplies in remote Indigenous communities”. It states — 

… some of which have been contaminated with deadly bacteria and chemicals for decades. 
Dozens of communities are becoming increasingly reliant on bottled water, among them Pandanus Park, 
120 kilometres east of Broome. 

I mentioned in my speech on the second reading that constituents have come in and talked to me about this 
problem. That article by Erin Parke was updated on 23 May this year. If people wanted to refer to that, it also has 
quotes from people and refers to the Housing Authority, which apparently conducts monthly water testing at all 
84 communities that receive state government funding for essential services. The article continues — 

The authority said there had been a “marked reduction” in the number of failed water quality tests from 
136 in 2012–14 to 73 in 2014–16. 

We need to address this matter with a degree of urgency and passion if we want to fix this problem as quickly as 
possible.  

Finally, I want to note Calla Wahlquist’s report in The Guardian of 6 May last year headed “E Coli, uranium and 
nitrates found in water of WA remote communities”. It states — 

Eighty per cent of remote Aboriginal communities in Western Australia whose essential services are 
delivered under a state-run program failed water safety tests by testing positive for E coli or Naegleria. 

Between July 2012 and July 2014, E coli or Naegleria microbes were found in regular water tests 
of 68 of the 84 communities whose water, power and sewerage is provided under the state-run remote 
area essential services program. 

These are important features to bring into the debate. The point that I am making is that these are state-run 
programs; they are the Crown. They are what we are talking about in the Public Health Bill when we talk about 
binding the Crown. It continues — 

Of those that failed the national water safety standards tests, 39 failed at least twice and 29 failed three 
or more times. 

I do not want to go into too much more detail about that; I just wanted to put on the record that, firstly, the 
problem has been around for a long time, and, secondly, nothing that we have done up until this point has turned 
that around. In fact, the statistics show that the problem is worsening rather than getting better. We have an 
opportunity to make a difference. This is a point of change that we have in front of us today. We have an 
opportunity in the Legislative Council to turn this around when we are dealing with the bill. 

I note that although the Crown is bound under this legislation, it cannot be prosecuted. I understand that this 
particular issue took up much of the time of the committee in trying to navigate how to find a pragmatic solution, 
which is what we have before us now. Although this is an improvement on the current state of affairs, the true 
test will be if access to services is increased after the legislation is introduced. Although we welcome the 
updating of this legislation, we are also mindful that the regulations must work to improve health outcomes. The 
regulations, of course, are outside the realm of this debate and we will be working with key groups to ensure that 
we provide feedback on the operationalisation of these bills. Of course, that work will take some time, and the 
minister in her reply might give us some more ideas about the time frame for the regulations that will 
operationalise these bills. The information we have is that it will be two to five years. That is a pretty big 
window for implementation. 

 [8] 



Extract from Hansard 
[COUNCIL — Wednesday, 29 June 2016] 

 p4231c-4241a 
Hon Sue Ellery; Hon Amber-Jade Sanderson; Hon Lynn MacLaren; Hon Donna Faragher 

I believe that there is no additional money to fund this implementation. That seems illogical, given the extensive 
nature of these changes and the need to support local governments and health agencies to update their plans and 
processes. I believe that all the work that has gone into the consultation to date lays the foundation for the 
important work that needs to be done to operationalise the bills. It may be arguable that it will be less costly 
because of that very good work that went into the development of this new system. However, is it really true that 
we need absolutely no money at all, or no further money, to implement these changes? Could the minister 
address why that is the case or whether there is some way that we could perhaps call for additional funds to 
implement these important changes that we are going to make? 

I will be moving the amendments in schedule 2, which has now been issued. I wanted to bring that to the 
attention of members who have not seen it yet. I briefly flagged it with the minister and I know that the 
Leader of the Opposition is now aware of them. 

Hon Donna Faragher: I gave her a heads-up. 

Hon LYNN MacLAREN: Yes, I gave the minister a heads-up. My flag was a heads-up. 

The point is that they are very simple amendments and they will do what I think all of us have an intention to 
do—that is, to make sure that public health is ensured by all agencies responsible for it, even those that are 
agents of the Crown. The ability to prosecute the Crown will be an important matter to ensure that the Crown 
delivers on its responsibilities under the Public Health Bill, which, as far as I can tell, we all unanimously 
support. 

HON DONNA FARAGHER (East Metropolitan — Minister for Planning) [3.44 pm] — in reply: I thank 
members for their contributions to the Public Health Bill 2014 and the Public Health (Consequential Provisions) 
Bill 2014 and for their broad support of this important legislation. As has been mentioned by all members, the 
need to reform public health regulation in Western Australia has been widely acknowledged for many years. The 
Health Act 1911 was passed more than a century ago when there was limited knowledge and understanding of 
the causes of various illnesses and disease and before modern treatments and means of prevention had been 
discovered or developed. In contrast to what one might say is the archaic framework provided by the 
Health Act 1911, this bill—again, it has been noted by members and I thank them for that—provides a modern 
risk-based approach that can be utilised to protect, promote and improve the health and wellbeing of the public 
of Western Australia. 

Again, as all members have mentioned, the process for developing these bills has been lengthy, and I understand 
that work commenced to undertake the replacement of the current act more than 15 years ago. There is 
widespread support amongst stakeholders and the community for the progression of these bills, and that is 
reflective of the considerable work that has been undertaken by the Department of Health over many years as 
part of its consultation on what should be included and also its engagement with the community about issues 
surrounding public health, and I am pleased that other members have recognised that. 

I want to go to some of the specific issues and, if I miss any, we are going to be spending a bit of time in 
committee, so I am sure that members will have the chance to re-ask me. Firstly, I want to comment on the 
remarks that Hon Sue Ellery made about the delay in providing members in this place with copies of 
amendments. As the minister representing the Minister for Health, I apologise to those members and to the house 
for the delay in getting the amendments to this place. I indicate that there was no ill intent in not providing them 
any earlier than they were provided. Having said that, I acknowledge that they were late. I had been advised in 
May when I had an initial briefing on the bills that there would be some technical amendments, particularly to 
the consequential provisions bill, and that they were required because a number of relevant acts had commenced 
and bills had been passed since the consequential provisions bill had passed the Legislative Assembly late last 
year. At the time that I received that briefing, the amendments had not been drafted. However, I had asked the 
officers to advise members of the opposition and other parties in their initial briefings that amendments would be 
coming and that we would provide those amendments to them. I did not receive the amendments until late 
Monday afternoon and I had requested that the amendments, as well as the explanatory notes, be provided to the 
relevant parties. I understand that the explanatory notes were provided, but not directly to Hon Sue Ellery, which 
I think caused somewhat of a delay in Labor Party processes, but the amendments were not included, which of 
course would have been enormously helpful. 

Hon Lynn MacLaren: I got them. 

Hon DONNA FARAGHER: There you go. 

What I want to put on the record is that, yes, the amendments should have been here earlier. I apologise for that. 
I have expressed my concerns that they took so long to get here and I hope that it will not happen again. 
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Turning to other matters relating to the bill, Hon Sue Ellery and, I think, Hon Amber-Jade Sanderson mentioned 
health policies. As I recall from the debate last night, Hon Sue Ellery mentioned that the public health policy had 
been removed from the main bill. Although the main bill as introduced in the Legislative Assembly did not 
include provisions for public health policies, I understand—I know we do not reflect on matters in the other 
place—that this issue was canvassed in some detail at the consideration in detail stage in the 
Legislative Assembly, and the outcome of that debate was an agreement by the government and the opposition to 
amend the bill to reintroduce provisions for public health policies. Those provisions now appear in part 6 of the 
main bill as introduced in this house. 
Hon Sue Ellery also referred to local health authorities and the Local Health Authorities Analytical Committee. 
She said that it is to be removed and placed in the Food Act. I wish to advise the house that the committee is 
established under Part VIIIA of the Health Act and it will remain under that act. The only change is that the 
arrangement is for the consequential bill to modernise some aspects of the legislative framework. For example, 
at present there are very prescriptive requirements regarding membership based on the local governments that 
existed at the time that the provisions were inserted into the Health Act in 1970. The amendments provide 
increased flexibility to ensure that there are opportunities for other local government districts to nominate 
members and for non-metropolitan districts to be appropriately represented. These amendments were requested 
by the committee and it was consulted during the drafting process. 
There was a query regarding whether the Chief Health Officer should be required to be a medical practitioner. 
I understand that there has been a statutory officer for public health for over 100 years, as noted by the age of 
this act. The role of the statutory officer for public health is to provide leadership on public health matters and to 
be the primary source of public health advice for the government and the community. This person has typically 
been a public health physician and medical training is seen as essential to enable the proper exercise of statutory 
functions—for example, detaining persons for medical examination, treatment or quarantine. I have sought some 
supplementary advice based on further comments by Hon Sue Ellery today. I understand that since the origin of 
public health acts in general, the statutory officer has always been a medical practitioner. I suppose this 
legislation confirms that, but that has always been the case. 
I refer to binding the Crown. I assume we will probably spend a bit more time on this in the committee stage. 
I recognise that members have expressed some disappointment with two particular aspects of the main bill—first, 
the suggestion that it does not bind the Crown; and, second, that it does not authorise the Crown to be prosecuted. 
In respect of the first point, the main bill does bind the Crown as provided at clause 5 of the main bill. The result of 
that clause is to align Western Australia with equivalent public health legislation in other Australian jurisdictions 
and with most other legislation. In respect of the second point, yes, it is correct that the main bill does not 
authorise enforcement action to be taken in respect of the Crown. This means that the Crown cannot be prosecuted 
or issued with an enforcement order. My advice is that it is not usual for legislation to authorise the Crown to be 
prosecuted and Victoria is the only jurisdiction to do so under equivalent public health legislation. 
Last night Hon Sue Ellery referred to a list of acts provided to her by the Public Health Advocacy Institute of 
Western Australia. I stand to be corrected, but she indicated that each of those acts—she provided a long list—
authorised the Crown to be prosecuted. I do not have Hansard in front of me, but that is what I recall and I stand 
to be corrected if that is not the exact wording of what she said last night. Having said that, I am advised that 
only one of those acts to which she referred last night authorises the Crown to be prosecuted, and that is the 
Occupational Safety and Health Act. The rest of the listed acts provide exactly the same arrangement as that 
which is provided by the main bill, and that is that the Crown is bound but cannot be prosecuted. 
I refer to some other specific questions that were asked today. Hon Sue Ellery asked about clauses 46 and 47. 
Clause 46 states — 

(1) A local government must make its current local public health plan publicly available without 
charge. 

That means that the Chief Health Officer will be able to see them. Clause 47 states that the Chief Health Officer 
can direct a local government to provide a public health plan. I inform members that it is intended to review all 
local government plans on an annual basis and the state public health plan will be produced prior to requiring 
local government plans. Under clause 45, local governments have two years to produce their first plan. 
The bill anticipates that local public health plans will be integrated with existing planning processes under the 
Local Government Act 1995. Although many local governments already integrate public health requirements 
with their existing planning processes, the Department of Health will work with the Western Australian Local 
Government Association and the Department of Local Government and Communities to develop tools to support 
local governments in this regard. The state public health plan will also provide a template for local public health 
planning and there is also capacity to provide further guidance by way of regulations and/or guidelines. 
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I refer to the cost of plans. I indicate to the house that a Chief Health Officer report is already produced. The 
state public health plan will be produced from a reallocation of existing resources within the Department of 
Health. I suppose in that regard the Chief Health Officer’s report will not be produced. That will now come 
through the public health plan. 
Public consultation will be undertaken. Given that this legislation has taken a long time to get here and the level 
of consultation that has been undertaken, I think it is agreed by all sides of the house that part of the way that we 
undertake good public health practice is to have good consultation. Without it, a state public health plan will not 
have broad-based support. It is therefore the view of the Department of Health and, of course, the government 
that it is essential. I understand that public consultation will be undertaken, as well as consultation with key 
stakeholders, such as the Western Australian Local Government Association, local governments, other 
government agencies, non-government organisations and other public health stakeholders. 
I think Hon Amber-Jade Sanderson raised a couple of matters surrounding an aside to this part of the bill. In 
response to her comments, I outline that the Western Australian Health Promotion Foundation Act was 
extensively debated and passed by this Parliament earlier this year, and Healthway remains an independent 
statutory agency with its own act and an annual allocation of $20 million a year. 
Hon Lynn MacLaren asked about regulations and the time frame involved. I am advised that it will take three to 
five years. Extensive work will be required—so that is the time frame. Hon Lynn MacLaren made other more 
general comments on nitrates and water. She referred to a report and some data from the goldfields that was 
released yesterday. My advice is that that research is still underway. There is no proven link at this stage with 
kidney disease. Having said that, as a country, we look at emerging research and data, not only one report in 
isolation, and then take action. We look at a range of research and data and incorporate that into the 
“Australian Drinking Water Guidelines”, which we then in Western Australia use when we work with the 
Water Corporation and other suppliers to ensure good drinking water quality. I appreciate Hon Lynn MacLaren 
took some considerable time talking about that issue. That is the initial information I have. I am sure that if she 
wants further information on that, the Department of Health would be happy to provide the member with 
a briefing. 
There are a number of amendments, and I appreciate that Hon Lynn MacLaren has given me notice that she 
intends to move further amendments, particularly about binding the Crown, but overall I thank members for their 
support of the bill, which I commend to the house. 
Questions put and passed. 
Bills read a second time.  
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